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in Johnson v. Georgia Highway Express,
Inc., 488 F.2d 714, 717–19 (5th Cir.
1974).”4

The 12 Factors since Johnson
The 12 Johnson factors are as follows: 

(1) the time and labor required; (2)
the novelty and difficulty of the
questions; (3) the skill requisite to
perform the legal service properly;
(4) the preclusion of employment by
the attorney due to acceptance of 
the case; (5) the customary fee; 
(6) whether the fee is fixed or contin-
gent; (7) time limitations imposed by
client or the circumstances; (8) the
amount involved and the results
obtained; (9) the experience, reputa-
tion and ability of the attorneys; (10)
the undesirability of the case; (11) the
nature and length of the professional
relationship with the client; and (12)
awards in similar cases.5

State courts might also look to their local
rules of professional conduct and/or
canons of ethics or other locally adopted
combinations of factors similar to
Johnson’s 12 in determining the reason-
ableness of attorney fees.6

Since the Fifth Circuit decided
Johnson and set forth its 12 factors, every
circuit has addressed the use of those
factors in determining the reasonable-
ness of attorney fee awards, as has the
U.S. Supreme Court. The Court of
Appeals for the First Circuit “has
embraced the Johnson factors for use in
sculpting fee awards.”7 In the Second
Circuit the Johnson factors may be used
in adjusting the lodestar rate, the rate
achieved by multiplying a reasonable
hourly rate by the number of hours rea-
sonably spent working on the case,
which is discussed in more detail
later in this article.8 The Court of
Appeals for the Third Circuit has

attorney fees and $17,745.75 in costs.
In Charts, the jury found that

Nationwide violated two statutes: the
Connecticut Franchise Act and the
Connecticut Unfair Trade Practices Act.
Both statutes have provisions for the
award of attorney fees. Specifically, the
Connecticut Franchise Act states that a
franchisee, “if successful, shall be enti-
tled to costs, including, but not limited
to, reasonable attorneys’ fees.” The
Connecticut Unfair Trade Practices Act
states, “In any action brought by a per-
son under this section, the court may
award, to the plaintiff, in addition to the
relief provided in this section, costs and
reasonable attorneys’ fees based on the
work reasonably performed by an attor-
ney and not on the amount of recov-
ery.” Nationwide argued that “an
award of attorney’s fees to Charts under
the Franchise Act is capped by the
amount established in the contingency
fee agreement,” and cited Connecticut
Supreme Court decisions for the notion
that “a trial court should not depart
from a reasonable fee agreement in the
absence of a persuasive demonstration
that enforcing the agreement would
result in substantial unfairness to the
defendant.” The defendants also argued
that the court should exercise its discre-
tion under the Unfair Trade Practices
Act and deny Charts’s request for attor-
ney fees pursuant to the Connecticut
Unfair Trade Practices Act and, thus,
award pursuant to the Franchise Act
only what would be provided by the
contingency agreement.

The court held that “$750,000 accu-
rately reflects the reasonable hours
worked by Charts’ attorney, and is
based on a reasonable billing rate that
is adjusted for present value, as well as
affected by other factors.” In coming to
that determination, the court looked to
the 12 factors relevant to an award of
reasonable attorney fees first set forth

The contingency fee
agreement, the

proverbial key to the courthouse,1

and, by its terms, is a limit to the
amount a lawyer can recover from the
client. Such an agreement, however,
should not necessarily limit the attor-
ney fees that prevailing counsel can
recover from the unsuccessful oppos-
ing litigant. In construction law, prac-
titioners sometimes prosecute claims
on behalf of clients that seek, as part
of the claim for relief, reasonable
attorney fees. In certain situations,
particularly when those fees are
sought pursuant to a statute, like an
unfair or deceptive trade practices
act, worker’s compensation act, or a
mechanic’s lien law, and where the
successful client sought vindication of
both private and public wrongs,2

those reasonable attorney fees might
be recovered without regard to the
limitations on the total recovery 
otherwise imposed by a contingency
fee agreement. 

In a recent ruling the U.S. District
Court for the District of Connecticut,
Judge Chrisopher F. Droney decided,
over objection, that a plaintiff was “enti-
tled to an attorney’s fee award that is
greater than the one provided for by the
contingency fee agreement.”3 In that
case, Charts v. Nationwide Mutual
Insurance Co., the plaintiff and his
lawyer entered into a contingency fee
agreement that provided that the attor-
ney fee “will be one quarter (25%) of
any recovery obtained in the case, after
deduction of expenses, either by way of
settlement, trial or appeal.” At the con-
clusion of a week-long trial, the jury
awarded Charts $2,300,000 in compen-
satory damages. As to the fee agree-
ment, “At a minimum,” the court
wrote, “this provision requires an
award of $575,000 ($2,300,000 x .25).”
The court awarded Charts $750,000 in Continued on page 10
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Litigation50 bears heavily on this
word of caution. In that highly fact-
specific and complex case, the court
reversed an attorney fee award of
$2,064,000, calling the award a
windfall and finding that the award
did not bear a reasonable relation-
ship with the amount of recovery
generated. As the court said, the
facts of the case “illustrate the
importance of maintaining a billing
system capable of generating an
accurate record of time expended
when attorney fees are recoverable
either by statute or by contract.”51

Counsel should consider a possi-
ble attorney fee claim from the
beginning of their representation in
a matter. Lawyers must be prepared
to defend any request for fees with
concurrent records of time spent,
their own affidavits, and affidavits
of other lawyers in their geographic
region testifying to reasonable rates
and quality of representation, as
well as with other credible evidence
that speaks to the factors a court in
the jurisdiction will consider,
regardless of the type of agreement
they have with their clients. The
keys to the courthouse should not
be a lawyer’s bar to the recovery of
reasonable fees.

Nicole Liguori Micklich is an associate with
Garcia & Milas, P.C., which was counsel to the
plaintiffs, Alex Charts and Charts Insurance
Associates, Inc., in Charts v. Nationwide
Mutual Insurance Company, and represents
the plaintiffs in their  appeal to the Court of
Appeals for the Second Circuit. She can be
reached at nmicklich@garciamilas.com 
or (203) 773-3824.
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